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April 16, 2019

Mayor Robb W. Adams
750 Clay Street

P.O. Box 156

Carroliton, Kentucky 41008

Carrollton Utilities

900 Clay Street

P.O. Box 269

Carrollton, Kentucky 41008

Dear Mayor Adams and Carrollton Utilities:

West Carroll Water District has advised Commission Staff that the City of
Carroliton (Carrollton) increased its rate for wholesale water service on July 1, 2017.

In Simpson County Water District v. City of Franklin, 872 S.W.2d 460 (Ky. 1994),
the Kentucky Supreme Court held that the Public Service Commission has jurisdiction
over contracts between municipal utilities and public utilities and that changes in any rate
that a municipal utility assesses a public utility for wholesale utility service must be
approved by the Public Service Commission. Pursuant to the Simpson County Water
District decision, the Public Service Commission in Administrative Case No. 351 directed
that “[a]Jny municipal utility wishing to change or revise a contract or rate for wholesale
utility service to a public utility shall, no later than 30 days prior to the effective date of the
revision, file with the Commission the revised contract and rate schedule.” A copy of the
Simpson County Water District decision and the Public Service Commission’s Order are
enclosed.

Consistent with KRS 278.160 and the Public Service Commission's Order in
Administrative Case No. 351, contracts and rate schedules filed with the Public Service
Commission shall control the rates and conditions of service of the parties. Changes to
those currently on file with the Public Service Commission shall be made in accordance
with KRS 278.180 and Administrative Regulation 807 KAR 5:011. Until such changes
are approved by the Commission, the prior contracts and rate schedules remain in effect.

The Public Service Commission has not approved any adjustment in Carrollton’s

wholesale water service rate since August 1, 2003. Therefore, Carrollton may bill West
Carroll Water District only at the rates contained in the most recent rate schedule that
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Carrollton has filed with the Commission and not at the rates allegedly increased on July
1, 2017. Until Carroliton files its proposed revisions with and obtains the approval of the
Public Service Commission, it may not charge West Carroll Water District a rate that
differs from that rate schedule. Furthermore, if Carrollton is currently charging a rate that
differs from those on file with the Public Service Commission, it must either refund the
additional charges collected or credit that amount to the wholesale customer's account.

Any questions regarding this letter should be directed to Andrew Bowker, Staff
Attorney, at (502) 782-2580.

Sincerely,

Bl 2. e

Gwen R. Pinson
Executive Director
Enclosure
Cc:  West Carroll Water District

KentuckyUnbridledSpirit.com An Equal Opportunity Employer M/F/D



COMMONWEALTH OF KENTUCKY
BEFORE THE PUBLIC SERVICE COMMISSION

In the Matter of:

SUBMISSION OF CONTRACTS AND RATES OF
MUNICIPAL UTILITIES PROVIDING
WHOLESALE UTILITY SERVICE TO PUBLIC
UTILITIES

ADMINISTRATIVE
CASE NO., 351

N S S St

R D B R

On January 31, 1994, the Kentucky Supreme Court in Simpson
County Water District v. City of Franklin, Ky., 872 S.W.2d 460,
held that this Commission has jurisdiction over the wholesale rates
and service of municipal utilities which provide utility service to
any public utility.

The Court's holding reverses a longstanding interpretation of
public utility laws. Since 1936, municipal utilities have been
exempted from the statutory definition of "utility.”" 1936 Kentucky
Acts, Chap. 2, §1. 1In a long series of cases beginning in 1961,
Kentucky's highest court had previously held that this exemption
"extends to all operations of a municipally owned utility . . . ."

McClellan v. Louisville Water Co., Ky., 351 S.W.2d 197, 199 (1961):

See also City of Plemingsburg, Kentucky v. Pub. Serv. Comm'n, Ky..,

411 B8.W.2d 920 (1966); City of Georgetown, Kentucky v. Pub, Serv.

Comm'n, Ky., 516 S.W.2d 842 (1974).

As its first step to implementing the Simpson County decision

and to exercising jurisdiction over the wholesale rates and
services of municipal utilities, the Commission finds that all
municipal utilities providing wholesale utility service to a public
utility should, within 30 days from the date of this Order, file



with the Commission a copy of their contracts with the public
utility and a schedule of thelr rates for wholesale service.

The Commission further finda that, 30 days prior to placing
into effect any change in these contracts or in the rates or
service provided to a public utility, a municipal utility should
flle the revised contract or rate revision with the Commission.
Failure to make such f£iling will render the revision void.

IT IS THEREFORE ORDERED that:!

1. Within 30 days of the date of thls Order, each municipal
utility providing wholesale utility service to a public utility
shall submit to the Commission a copy of its contract for such
service and a schedule of its wholesale rates.

2. All rate schedules submitted shall conform to Commission
Regulation 807 KAR 5:011l.

3. Any municipal utility wishing to change or revise a
contract or rate for wholesale utility service to a public utility
shall, no later than 30 days prior to the effective date of the
revision, flle with the Commission the revised contract and rate
schedule,

Done at Frankfort, Kentucky, this 10th day of August, 1994,

PUBLIC SERVICE COMMISSIO

il

Chairman

ATTEST:

D Mutty

Executlive Director
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Supreme Comert of Kentucky

93-8C=-47-DG
SINPBON COUNTY WATER DISTRICT APPELLANT

ON REVIEW FRON THE COURT OF APPEALS
V. 91-CA-2678
(Bimpaon Circuit Court No. 91-CI-184)

CITY OF FRANKLIN, KENTUCKY APPELLEE

OQPINION OF THX COURT BY JUBSTICE REYNOLDS

The issue for decision is whether the Public Service
Commission (PSC) has exclusive jurisdiction over the regulatioh
of utility rates and service which extends to a city contracting
for the sale and supply of water to & PSC-regulated county water
district.

As background:

The Simpson County Water District (District) is a
statutorily created public water district operated and regulated
pursuant to KRS Chapter 74 and is expressly subject to the
Kentucky Public Service Commission, which is operative under KRS
Chaptar 278. The City of Franklin (City) has heretofore



established and now opsrates and maintaina a municipal waterworks
by virtue of the provisions of KRS Chapter 96.320-%6.510.

On April 5, 1967, both parties entared into and
executed their first Water Purchase Agresmant whareby the price
for treated water to the District was at a rate of 21§ cents per
1,000 gallona per month.

Thereafter two supplemental agreements (August 26, 1982
and April 3, 1986), were executed which increased the price of
water to the District to the rate of 84.78 cente per 1,000
gallons per month. Subsequently, on June 2%, 1950, tha City
adopted an ordinance which increased the water rate to all
customers and specifically increased the water rate charged the
District from 84,78 cents to $1.3478 per 1,000 gallons. On May _
13, 1951, the City pamsed a sescond ordinance which increased only
the rate charged the District from $1.3478 to $1.68 per 1,000
gallons., The District, however, continued to pay only the 1586
rata. -

The City filed this action seeking damages for
delinquent payments and a declaratory judgment that the three
water purchase agreements ware void. The trial court dismissed
the action and concludad that it lacked subject matter
jurisdiction. A three-judge panal of the Court of Appeals
rendered a split decision reversing and remanding the case to
S8impson Circuit Court. The majority opinion reasoned that the
city was not a utility nor did its relationship acting as a

supplier to a PSC-regulated utility bring it wichin the PSC's
jurisdiction.



The appellee forthrightly states that cities are
specifically exempted from regulation by the Public Service
Commission under the definitional term of KRS 278.010(3) which

provides as followa:

"Utility" means any person except a city, who
owns, controls or operates or manages any
facility used or to be usead for or in
connection with: . . . (d) The diverting,
developing, pumping, impounding, distributing

or furnishing of water to or for thes public,

for compensation; . . . .,

The City states that there are no exceptions to the
exemption afforded a city under the foregoing statutory
provision. However, the legislature provides & rates and service
exception specifically set forth in KRS 278.040(2), which states:

The jurisdiction of the commission shall

axtend to all utilities in this state. The

commission shall have exclusive jurisdiction

over the regulation of rates and service of

utilities, but with that exception nothing 4in

this chapter is intended to limit or restrict

the police jurisdiction, contract rights or
powars of cities or political subdivisions.

It is acknowledged by the parties that the PSC has only
such authority that is granted to it by the legislature and it is
clear that the legislature vested the PSC with exclusive control
of rates and sarvice of utilities. The lagislature has conferraed
upon cities an exemption from the PSC's powar to regulate local
utilities in every area except as to rates and service.

Profoundly, reference to a "city" under the statutory
scheme includes city-owned utilities. We give no validity to the
argument that since the City is exempt from regulation by the
PEC, KRS 278.200 should be interpreted to apply only whan the

regulated utility is the provider, not the recipient, of the



service. Simply put, the statute makes no such digtinction. The

atatute has but one msaning -- the City waives its exemption when

it contracts with a regulated utility upon the subjects of rates
and service.,

Effoctive regulation ¢f ratos and service of public
utilities resgulted from the Kentucky General Assembly's passage
of the Public Service Commission Act of 1934. The primary issue
on appeal is whethar, under the act, a city waives its exemption
from PSC regulation by contracting to supply a commodity to a
PEC-regulated utility. The section of the original act creating
€he ratas and service excoption appsared in Carrcll's Code, 1936
Ravised Version, Section 39%52-27 which provided as follows:

Authority of the commisaion to change
contract rates. - The commission shall have
power, under the provisions of this act, to
enfozce, originatae, establish, change and
promulgate any rate, rates, joint rates,
charges, tolls, schedulas or service
standards of any utility, subject to the
provisions of this act, that are now fixed or
that may in the future be fixed, by any =
coentract, franchipe or otherwise, between any
municipality and any such utility, and all
rights, privileges and obligations arising
out of any such contracts and agresements
regulating any such rates, charges, schedulss
or service standards, shall be subject to the
jurisdiction and supervision of the
commission; provided, however, that no such
rate, charge, scheduls or service standard
shall be changed, nor any contract or
agreement affecting same shall be abrogated
or changed until and after & hearing has been
had before the commission in the manner
prescribed in this act.

Nothing in this saection or elsewhare in this
act contained is intended or shall be
construed to limit or restrict the police
jurisdiction, contract rights, or powers of
municipalities or political subdivisions,
excapt as to the regulation of rates and



saxvice, exclusive jurisdiction over which is
lodged in the Public Service Commission.

Thug, any contract as to rates and service arising
betweon a city and a utility required PSC aurthority. As the PSC,
by express language, rotained exclusive jurisdiction over
ragulation of rates and service, this simply created tha rates
and service exception which the trial court found ag vesting the
PEC with exclusive jurisdiction over a city's attempt to affect
utility rates or service. Benzinger v. Union Light, Heat, &
Powar Co., Ky., 170 S.W.2d 38 (1943), acknowledgad the
legislative intent ¢f the act as to place the regulaticn of rates
and service under the exclusive jurisdiction of the PSC. The
aforamantioned Carroll'a Code was rovised and codified in 1942.
The first paragraph rasultantly eppears in KRS 278.200, and the
sacond paragraph reappears as KRS 278.040(2). Irrespective of
subseguent codification, the effect and meaning of the rates and
service eoxcepticn continues to exist without modification,

Simply put, both current sections of the statute are compatible.

The second sentence ¢f KRE 278.040(2) is the
"axcaption” to the general rule which exempts citles from PSC
regulation. It provides:

The commission shall have exclusive
juzisdiction over the reguiation of rates and

sggﬁica of utilities, but with that excagtion
nothing in this chapter is intended to [3
or restrict the police jurisdiction, contract
rights or powvers of ci%iea or political
subdivisions. (Emphasis added).
Thus, when a city is involved, the sentence reflects
unequivocally the legislature's intent that the PSC exercise

exclugiva jurisdiction over utllity rates and service.



Significantly, this sentence or subsection (2) of KRS

2478.040 waz addreased in Pecples Gas Co. of Kentucky v. City of
Barbourville, Ky., 165 S.W.2d 567 (1942). As the initial

sentence of KRS 278,040(2) directs that PSC jurisdiction extends
to all utilities, there could be no reason to provide for the
"axception" for the regulation of rates and service as pronounced
in the second sentence of the statute if that exception were not
intended to apply to cities which are otherwise plainly exempted
from PSC jurisdiction by virtue of KRS 278.010(3) which has
defined "utility" as "any person except a city."

-

The rates and service exception to a city's exemption
from PSC regulatery jurisdiction is not avoidable by contract
because of the following provisions of XRS 278.200:

The commission may, under the provisions of
this chapter, originate, establish, change,
promulgate and enfcfca any rate or service
standard of any utility that has bsan or may
be fixed by any contract, franchise or
agraement Eatween the utility and any city,
and all rights rivilegas and obligations 5
arising out of any such contract, franchise
or agreement, rogglati%g any such rate or
narv?co standard, sha ba@ subject to the
urisdiction and supervision of the
commission, but no such rate or service

standard shall b@ changed, nor an contract,
franchiss or agreement affecting it abrogated
or changed, until a hearing has been had
efors the commission in the manner
prescribed ir. this chapter. (Emphasis
added) .

We find that where contracts have been executed betwaan
a utility and & city, such as between the City of Franklin and
Simpson County Water District, KRB 278.200 is applicable and

rTequires that by so contracting the City relinquishes tha



exemption and is rendared subject to PSC rates and gervice
regulation.

. The City argues that the courts of the Commonwealth
have jurisdiction to entertain the iasnues raised by appellee

in this action. Xentucky Utilities Co. v. Carger, 176 8.W.2d 8l
{1543), and Louisville Extensleon Water Dist. v. Die

Supply Co., Ky., 246 S.W.2d 383 (1932), are cited to demonstrate

that there is no "exception to the exemption.” Such authority

produces scant support for such reasoning as neither case
concerned a rates and service (ssue for the supplying of a
utilitarian product. To the contrary, one action involved
unsatisfactory work arising from an oral contract, and the other
arose from the execution of a contract for the furnishing of
materials and the repair of pumps.

Neither do we acceds to the City's interpretation of
Southern Bell Telephone & Telagraph Co. v. City o uisville,
Ky., 96 s.W.2d 69% (1936), but rathar determine that there is
nothing in the act intended or to be construed to limit police
jurisdiction, contract rights, or powers of municipalities or
political subdivisions, excopt as to the ragulation of rates and
service, exclusive jurisdiction over which is lodged in the
Public Service Commission.

The City claims that rates charged by a municipality to
its customers, including water districts, fall outside the PSC
requlatory jurisdiction and offers McClellan v. Louigyille {fager
Co., Ky., 351 S.W.2d 197 (1961), in support of its argument.
This case and the additional cited authority involve tha water

rate charged by the municipally-owned utility to nonresident



customera. The City's argument is not supported by McClellan,
aupra, insofar as a municipality was not selling water to a PSC-
regulated utllity. At tha time the NcClellapn opinion wae
rendered, watar districts ware exenmpt from PSC regulation. This
court subsegquently expressed the neaed for PSC raegulation in cases
dealing with city utilities, and the legislaturs, by its
amendment of KRS 278.010(3), brought water districts within the
PEC's jurisdiction., Additiocnally, the legislature enacted XRS
278,015 which, of itmelf, ramoves any doubt that watar districts

were subject to PSC regulation.

Tha statutory exception applicable to rates and sarvice
as provided will prohibit cities from exercising control over
rates charged and the service provided to customers of local
utilities. Jurisdiction to regulate such rates and service has
been exclusively vested in the PSC. The record in this case
discloses & doubling of the wholesala water rates charged to the
District within a two-year pericd, with a direct impact -
upon the Digtrict's utility rates and service. Added to the
force which the City sought to apply was a call to terminate
service by declaring the parties' contract null and void. It is
apparent that the Clty, through (ts enhanced water sale
ordinances, did not direct tho setting of any particular rate
schedule, but its action profoundly and directly impscts the
Distzict's genaral revenue level, which is ona of the first steps
in rate making. The City's action is an impropar énqagamont in
rate making and strongly supports PSC jurisdiction. The
statutory definition of utility is not to serve as an
impanatrable shield to afford the City immunity.



The City urges that the circuit court should bear the
jurisdiction of this case for no other raason than it is ona of
contract interpretation. Ware this the cole lszue, we would
atate that mattaers of contract interpretaticn are well within the
court's expertise and not that of utility regulatory agenciea.
Texas Gas Transmigsion Corp. v. Shell 04} Co,, 363 U.8, 283, BO
8.Ct. 1122, 4 L.,BEd.2d 1208 (1960). But, again, the lssue is

whether Simpson Circuit Court has jurisdiction over the nmattars
raized in the City's complaint or whether jurisdiction wam veated
within the province of the PSC by the legislature and with the
authority to do so flowing from the exercise of the police power

of the state, BSee Southern Bell, supra.

The City's unilateral adoption of the two water-rate
ordinances doubled the water charge and, in no uncertain terms,
was an act that directly relatad to the rate charged Dy the water
digtrict. The City's declaration to hold the parties' contracts
null and void constitutes 8 practice relating to the service of
the water district. The City's analogy of comparing Lts sale of
treated water to coal supplied to an electric utility bears
little relationship to the issue herein. The manifest purpose of
thoe Public Service Commission is to require and insure fair and
uniform rates, pravent unjust discrimination, and prévcnt :uinoﬁl
competition. City of Olive Hill v, Public Pervice Commimmion,
Ky., 203 8.W.2d 68 (1947). Also, the mervice ragulation over

which the Commission was given jurisdiction refers clearly to the
gquantity and quality of the commodity furnished as contracted for
with the facilities provided. acplaen _GCas Co. Ke v

[ of Barbou lle, pupra.



While the city finds comfort in relying on City of
Georgetown v. Public Service Commigsion, Ky., 516 S.W.2d 842
{1974), in its argument againat the rates and service exception,
wa clearly discern that there is no existing suppoert. The
partiens were engaged in a dispute of territorial jurisdiction,
betweean a private utlility and a city utility and the issue
therein affected neither rates or sarvice as it does in this
case, Additicnally, jurisdiction over the city was rejected
because it was a "paraon" as defined by KRS 278.020(1). Thus,
secondly, the rates and service exception had no relationship to
the imsua raised in City of Gecygetown, supza.

The City candidly admits that the Public Service
commission has expertise in resolving diaputes over rates and
service but that conatruction of KRS 278.040(3) and KRS 278,200,
as maintained by the District, creates a paradox and serves to
illustrate that whera no contract exists between a city and a
regulated utility, the courts would be called upon to resolve
rates and service disputes. However, from a practical point of
view, there has always bsen a contract/agreement in place and in
operation at the time a City supplied water to a utility. Once
established by contract, such service can only ba abrogated or
changed after a hearing before the PSC. KRS 278.200. Fern Lake
Co. v. Public Service Commissiocn, Ky., 357 5.W.2d 701 (1962).
The PSC acts as a quasi~judicial agency utilizing its authority

to conduct hearings, render findings of fact and conclusions of
law, and utilizing its expertise in the arsa and to the merits of

rates and service issues.



The rates and sarvice exception offectively insures,
throughout the Commonwealth, that any water district
consumer/customer that has contracted and become dependant for
its supply of wator from a city utility 4is not subject to either

axcessive rates or inadequate service.
Thae Court of Appoals' opinion iy reversed and the
opinion and order of Simpson Circult Court is affirmed.
Stephang, C.J., Lambert and stumbo, JJ., conour.
Wintarsheimer, J., dissents by separate opinicn in
which Leibaon and 8pain, JJ., 4oin.
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§3-85C-47-DG
SIMNPSON COUNTY WATER DISTRICT APPELLANT

ON REVIEW FROM CQURT OF APPEAL3
v. 91-CA-2679
SIMPSON CIRCUIT COURT NO. $l1-CI-184

CITY OF FRANKLIN, XENTUCKY APPELLEE

DIBSENTING OPINION BY JUSTICY WINTIRSHEIMER

I respactfully diassent frxom the majority opinion pecause the
Court of Appeals correctly determined that the Simpson Circuit
Court had jurisdiction over a contract disputae between tha City
of Franklin and the water dimstxict. The Public Sexvice
Commission has jurisdiction only over the rates and services of a
"utility," publicly or privately owned, as distinguished from
city-owned.

KRS 278.010(3) clearly provides that "utility means any
parson except a city, who owns, contrels or operates or manages
any facility used or to be used in connection with . . . the
impounding, distribution or furniehing of water +to or for the
public for compensation." The majority opinion should not ignore
the plain meaning of the statuta.

Contrary to the argument of the water district, the PSC act

was intended only to transfer the city's pressxisting powar over



rates for services rendarod by a utility within the city linits.
The statute does not grant the P3SC juriadiction ovaer the rates
charged by a city-owned utility which {s not a utility am defined
in KRS 278.010(3).

Southern Bell Telaphone & Telegraph Co. v. City of
Louisville, 263 Xy 286, 96 8.W.2d 68% (1936), hald that the
provisions of Bection 4 (n) of the PSC act did not conflict with
SBections 163 and 164 of the XKentucky Conatitution. The case
carefully distinguished betwean the rights of city-owned
utilities and publicly owned private utilities., The purpose of
gaction § (n) of the original PSC act was not to grant the
commissicon jurisdiction over the rates cof city-owned utllities,
rather the statute wag intended to transfer jurisdiction to the
commission over public utility rates which had been fixed
initially by a city at the time & utility franchise was granted.

This exemption of city-owned water utilities from commission
regulation has been a part of the law for at least S8 years. i

1536 Kentucky Acts, Chap. 92 § 1l{(c). McClellan v. Louisville
Water Company, Ky., 351 8.W.2d 197 (1961), held that the

exemption provided for cities extends to all operations of a
municipally-owned utlility.

MeClellan, supra, followed a line of cases including City of
Olive Hill v, Public Sarvice Com'n, 305 Ky. 248, 203 S5.W.2d 68

(1947); Louisville Water Co. v. Preston Street Road Water Dist.,

Ky., 256 B.W.,2d 26 (1953) and Louisville Water Co. v. Public
Sexvice Com'n, Ky., 318 S.wW.2d 537 (1958). McClellan was

2



followed in City of Georgetown v. Public Servica Com'n, Ky., 516
S.W.2d 842 (1974) in which the court stated, "We feel compellad
to follow the clear language of KR8 278.010(3)."

The Court of Appeals decision does not leave the water
digtrict and its customers at the complete mercy of the city.
The circuit court has jurisdiction to adjudicate all lssues
arising out of the contract on the merits, including any claim
that the rates charged by the city are arbitrary or unreascnable.

The rates and services exception has nothing to do with the
rates charged by a city-owned utility. The history of the Public
Service Commission Acts indicates that the rates and services
exception {8 simply a statutory exception to the power of a city
te fix by contract the rates charged by a utility for services
inside the city limits. Prior to the adoption of the PSC Acts,
citias regulated the rates charged by utilities for services
inside the city limita. In exercising its power to grant a
franchige to use the public streets pursuant to Sections 163 nﬁd
164 of the Kentucky Constitution, a city could establish a
utility's initial rates in the franchise agreament. Cf.
Frankfort Natural Gas Co. v. City of Frankfort, 204 Ky. 234, 263
8.W.710 (1924). During the existence of the franchise agreement,

the city and the utility were free to modify thosa rates by

additional contractual agreement. Johnson County Gas Co. V.
Stafford, 198 Ky. 208, 248 S.W. 515 (1923).

From a historical perspective, Chapter 278 was adopted in

the early 1930's when many utilities had contracts with cities



which obligated the utilities to furnish services to the citizens
of the city under uniform rates and conditions. The utility was
permittad te place its lines along the public ways, and in
return, the utility paid an annual flat franchise fee or
percentaga of revenues to the city.

It is essential to recognize the fact that it is the City,
which is not a private or public utility, that is furnishing the
gservice and arbitrarily or by negotiation prescribing a rate. It
is not the promulgated service rate of a resale customer of a
city that would be an issue. It has been ganeral policy that
because the PSC has no jurisdiction over the former, it has no
jurisdiction over its rate probloms.

KRS 278.040(2) gave the PSC exclusive jurisdiction over the
regulation of rates and utilities, but by definition, excluded
the city. Thare was 2 poriod of time when cities filed certain
reports with the PSC. The remainder of KRS 278.040(2) reserves
the rights of a city or other political subdivision, such as a’

county, to effectuate safety and environmental protection

regulations.
Banzinger v. Union Light, Heat & Power Co., 293 Ky. 747, 170

B.¥.2d 38 (1943), considered the intention of the legislature as
stated in Section 4 (n) of the PSC act to the effact that it was
expressly stated that the intention was to confer jurisdiction
only over the matter of rates and service. Peoples Gas, supra,
and Benzinger indicate that the original Saction 4 (n), now KRS
278,200 and 278.040(2), created an exception to the authority of



cities to regulate the rates of a utility for services randered
inside the city limits. There isg nothing in the statutory
language which creates an exception to the sxemption of city-
owned utilities from PSC jurisdiction. The PSC jurisdiction was
limited to the rates and services of a utility.

By statutory definition, the City of Franklin is not a
public utility subject to the jurisdiction of the PSC. XERS
278.010(3). However, the Simpson County Water District, which is
organized under KRS 74 is considered to be a public utility
subject ta the jurisdiction of the PSC. KRS 276.013.

o The only public utility in this dispute is the Simpson
County Water District. The wholesale rates for water sold by the
city to the water district do not constitute a charge or cther
compensation for services rendered by the district. Accordingly,
they are not rates within the statutory definition provided in
KRS 278.010(11).

In addition, the rates charged by the water district do not
relates to the "quality” or" quantity" of the water sold by the
district so as to fall within the statutory definition of
service. Cf. Benzinger at page 41.

KRS 278.200, which gives the PSC jurisdiction over rates of
any utility that has been or may be fixed by any contract,
franchise or agreement between the utility and any city fails to
contider that this contract doces not purport to fix the rates

charged by the District which is the only publlic utility in



question. The contract sats only the rates charged by a city-
ownad utility. KRS 278.200 does not apply in this situation.

The legislative history of tha regulatory acts indicates
that cales by a city-owned utility to a water district are exempt
from PSC regulation. From approximately 1936 to 1964, both
cition and water disptricts were excapted from the definition of a
"ytility." 1In 1964, the General Assembly deleted the exception
for watoyr districteo and expressly provided that districts were
public utilities subject to the jurisdiction of the PEC. GCity of
Gaor wn_ V. lic Berv em'n, Ky., 516 8.W.2d 842 (1974).
This Court held in the jcClellapn case that a city's exemption
from PSC regulation extended to all operations of a city-owned
utility, whether within or without city limits. Approximately
three years later, in the 1964 amendments to the PBC act, the
legislature did not attempt to overrule MeClgllan by subjacting
any of tho activities of a city~owned utility to commission
regulation. The legislature only granted the PSC jurisdiction”
over rates charged by the water districts,

After that time, a water district could not pass on a
wholesale rate increase to its customers without filing a rate
case in which the imposition of the new rates by the district
could be delayed for five months. KRB 278.190(2). Again, in
1986, the General Assembly considered the problem of regulatory
lag by psrmitting a water district to pass on an incresse in
wholesala rates to its customers immediately without commission

approval. KRS 278.015(2). Once again, in addressing the problem



of regulatory lag, the General Assembly did not subject city-
owned utilities to PSC regulaticn m¢c that the commission could
consider the increamed wholeaale rates of a city-owned utility
simultanecusly with new retail rates of & water district. There
would be no neceasity for the 1986 legislation if the wholesale
rates of a city-ownad utility had been subject to PSC regulation.

KRS 278,200 recognizes the fact that at the time of the
enactment of Chapter 278 some utilities had contracta with cities
for the rendition of utility services. This section prevents a
sudden arbitrary abrogation of a utility contract with a city
until a hearing has been held hefore the PSC in the manner
prescribed by the statute. Consequently, the commisaion could
change any rate that has bean fixed by contract betwesn the
utility and the city for services by a utility within the city as
to its citizens but only atter a public hsaring. In this manner
it appears that a legal issue of constitutional proportions, the
abrogation of contracts affecting the public, would be uvoidod-hy
reason of affording due procesas. The days of city control over
public utilities are long past.

Under Section 200, it is clear ﬁhat becausae the commission
is not bound by any contract, franchise or agreament for service
between 2 utility and the city in which it operatas, it can
prescribe reasonable rates for a utility to charge within a city.
Howavar, because the clty itself is not a utility as defined in

XRS 278.010(3), a municipal water plant sets its own rates.



Accordingly, the city no longer ham the power to regulate rates
of privately-owned utilities. It ham besen superseded by the PSC.

A city does retain inherent police power under KRS 278,040
(2) over all public utility lines within the city limits and it
has statutory jurisdiction by exclusicon as a utility under XRS
278.010(3) over any utility plant owned and ocperated by iteself,
Therafore it can set its own rates without PBC approval, but not
the rates of privately-owned utilities. Moreover, city-owned
water or slectric plants are not subject to PSC safety or health
regulations. Such is the regulatory province of tha Xentucky
Diviaion of Watar (DOW), EPA and other agencies. Cities file no
reports with the PSC. Neither can the PS8C ba an arbitrater of
City matters.

In this situation, the city as a supplier is exprossly
oxcluded from the definition of a utility in XRS 278.010(3). 1In
view of the fact that the city 4i» specifically excluded from the
definition of a utility in the statute, there is no ambiguity or
conflict giving the courts & vehicle to construe the city as
aubject to PHC regulation and exclude ite right to file in
Circuit court to determine the contractual obligations {f any to
the Simpson County Water District, |

In my view the circuit court, and not the P8C, is the proper
forum for the adjudication of the merits of this dispute., I

would affirm the Court of Appeals and revaerse the trial court.
Laibeon and Spain, JJ., join in this dissent.
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